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July 25, 2012 
 
The Honorable Andrew Cuomo 
Governor 
New York State Capitol 
Executive Chamber 
Albany, New York 12224 
 
Re:  An Act to amend the education law, in relation to determinations of 

appropriate educational programs for certain students, S.7722-A/ 
A.10722-A 

 
Dear Governor Cuomo: 
  
The National School Boards Association (NSBA), representing over 14,500 local 
school boards across the nation, urges you to veto S.7722-A/A.10722-A, an act to 
amend education law that would modify the process for making determinations on 
the appropriate educational programs for certain students. 
 
NSBA has been informed by the New York State School Boards Association 
regarding the pending legislation and of their particular interest in this legislation 
from a state perspective.  Due to the potential impact of such policy modifications 
on New York school districts’ compliance with federal legislation, such as the 
Individuals with Disabilities Education Act (IDEA) and Section 504 of the 
Rehabilitation Act (Section 504), we feel that it is appropriate for us to share with 
you our concerns as well.    
 
On initial review of the legislation, it would appear that the legislation would simply modify the process 
for determining the placement of students with disabilities by allowing other considerations such as the 
child’s ability to learn in any given educational environment.  However, on closer review, it appears the 
Act would also expand such considerations to include an assessment and consideration of any possible 
educational impacts resulting from differences between the school environment and the child’s home 
environment and family background.   
 
Under federal law, consideration of a child’s social/cultural background already occurs at the eligibility 
determination stage.  34 C.F.R. § 300.306.  Placement decisions, however, are to be made by considering 
the least restrictive environment, based on what is contained in the child’s IEP, and is as close as possible 
to the child’s home.  34 C.F.R. § 300.116.  This new legislation adds another layer of evaluation at the 
placement determination stage that is not required by federal law, further complicating the already multi-step 
process. 
 
Moreover, the “determination” language invites subjectivity and speculation by the parents and members 
of the child’s IEP Team, both as to what assessment would accurately measure the “child’s ability to 
learn,” and as to what “any given educational environment” means. Differing interpretations of how to 
meet this requirement would likely lead to increased delays in correctly and expeditiously placing the 
student, and increased litigation costs to parents and school districts with each side having to consult with 
outside experts for guidance. 
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Similarly, the language “any possible educational impact differences … may have” and “whether these 
factors would affect” also invite great subjectivity and speculation.  Under the IDEA, placement 
recommendations are made, in part, based on the student’s IEP, which was developed using the student’s 
present levels of performance, existing data from evaluations, identifiable strengths of the child, and identifiable 
academic, developmental, and functional needs of the child.  However, this legislation places districts and 
parents in the untenable position of having to guess whether a particular placement might work, and asks 
districts and parents to make educational placement decisions based on no actual data or other evidence. 
 
The legislation also requires a school district to either grant or deny a parent’s request for tuition 
reimbursement.  However, this requirement is in direct conflict with the IDEA and Section 504, which 
state that a school district is not obligated to pay for the cost of education, including special education and 
related services, of a child with a disability at a private school or facility if the district made FAPE available 
to the student, and the parents unilaterally placed the student in that private school or facility. 34 C.F.R. § 
300.148(a) (IDEA); 34 C.F.R. § 104.33(c)(4) (Section 504).  This conflict raises a question of possible 
federal pre-emption. 
 
Notwithstanding, if a school district does decide to voluntarily grant a parent’s request for tuition 
reimbursement, a school district should have more than 30 days within which to pay the tuition 
reimbursement.  For requests granted over the summer months when school boards are on hiatus, a 
school district may not be able to get school board approval for such tuition reimbursement within 30 
days.  Such a short window of time could put school districts in jeopardy of being found in violation of 
state law simply because of the school board’s meeting schedule.  The NSBA does not imagine that was 
the intent of the legislation. 
 
Lastly, the provision that “such tuition reimbursement shall continue” until the student’s IEP is amended 
or modified is problematic for several reasons.  This language, in essence, strips school districts of their 
contracting rights.  Settlement agreements reached between school districts and parents typically involve a 
fair amount of negotiating, are typically finite in scope and time, and, generally, are applicable only to the 
school years at issue.  Though all parties ultimately agreed to the terms, this legislation appears to 
disregard the will of the parties and change the terms of the settlement agreement with the consent of 
either the school district or the parents.   
 
This legislation oversteps the bounds of the judiciary and violates the spirit of the separation of powers.  
Similar to settlement agreements, decisions of a hearing/review officer and a court in these cases are 
narrow in scope and time, and are specific in the relief awarded, including awards of tuition 
reimbursement.  More importantly, these decisions are based on extensive review and analysis of the facts, 
arguments, and evidence presented.  However, in effect, this legislation would reach into and modify a 
ruling without any administrative or judicial hearing on the matter.   
 
The provision that tuition reimbursement shall continue until the student’s IEP is amended or modified is 
likely to encourage parents not to cooperate with the annual IEP process so as to keep their student in the 
unilateral placement at the school district’s expense.  While school districts do have some recourse under 
federal law for parents who obstruct the IEP process, school districts will have to choose which statutory 
scheme to follow: state or federal, subjecting the school district to further liability.   
 
Additionally, this situation could potentially cause the student educational harm, in that while a private 
placement may have been found to be appropriate at one time, there is no guarantee that the private 
placement will continue to be appropriate in subsequent years.  This legislation will only serve to increase 
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the costs of litigation to school districts and parents, and potentially cause disruption to the student’s 
educational program.  Certainly, that was not the intent of this legislation. 
 
In our view, this expansion of the educational placement process could create a situation where such 
decisions become subjective in nature rather than being based on educational outcomes, actual data 
reflecting a student’s present levels of performance, and the spirit and intent of the IDEA and Section 
504.  Further, such expansions could have the unintended consequences of promoting school vouchers, 
preferences toward certain private and parochial schools, and the promotion of segregated schools on the 
basis of economic status or family income – all irrelevant to appropriate special education placement 
determinations. 
 
For all of these reasons, we urge you to veto this legislation. 
 
Sincerely, 
 

 
 
Michael A. Resnick 
Associate Executive Director 
 
 
 


